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(c) In estimating a fair market price 
for a repeat purchase, the contracting 
officer shall consider recent award 
prices for the same items or work if 
there is comparability in quantities, 
conditions, terms, and performance 
times. The estimated price should be 
adjusted to reflect differences in speci-
fications, plans, transportation costs, 
packaging and packing costs, and other 
circumstances. Price indices may be 
used as guides to determine the 
changes in labor and material costs. 
Comparison of commercial prices for 
similar items may also be used. 

19.808 Contract negotiation. 

19.808–1 Sole source. 
(a) The SBA is responsible for initi-

ating negotiations with the agency 
within the time established by the 
agency. If the SBA does not initiate ne-
gotiations within the agreed time and 
the agency cannot allow additional 
time, the agency may, after notifying 
the SBA, proceed with the acquisition 
from other sources. 

(b) The SBA should participate, 
whenever practicable, in negotiating 
the contracting terms. When mutually 
agreeable, the SBA may authorize the 
contracting activity to negotiate di-
rectly with the 8(a) contractor. Wheth-
er or not direct negotiations take 
place, the SBA is responsible for ap-
proving the resulting contract before 
award. 

[54 FR 46005, Oct. 31, 1989, as amended at 55 
FR 3883, Feb. 5, 1990; 56 FR 55378, Oct. 25, 1991; 
61 FR 67421, Dec. 20, 1996] 

19.808–2 Competitive. 
In competitive 8(a) acquisitions sub-

ject to part 15, the contracting officer 
conducts negotiations directly with the 
competing 8(a) firms. Conducting com-
petitive negotiations among 8(a) firms 
prior to SBA’s formal acceptance of the 
acquisition for the 8(a) Program may 
be grounds for SBA’s not accepting the 
acquisition for the 8(a) Program. 

[64 FR 32745, June 17, 1999] 

19.809 Preaward considerations. 
The contracting officer should re-

quest a preaward survey of the 8(a) 
contractor whenever considered useful. 

If the results of the preaward survey or 
other information available to the con-
tracting officer raise substantial doubt 
as to the firm’s ability to perform, the 
contracting officer must refer the mat-
ter to SBA for Certificate of Com-
petency consideration under subpart 
19.6. 

[64 FR 32745, June 17, 1999] 

19.810 SBA appeals. 
(a) The SBA Administrator may sub-

mit the following matters for deter-
mination to the agency head if the 
SBA and the contracting officer fail to 
agree on them: 

(1) The decision not to make a par-
ticular acquisition available for award 
under the 8(a) Program. 

(2) A contracting officer’s decision to 
reject a specific 8(a) firm for award of 
an 8(a) contract after SBA’s acceptance 
of the requirement for the 8(a) Pro-
gram. 

(3) The terms and conditions of a pro-
posed 8(a) contract, including the con-
tracting activity’s NAICS code des-
ignation and estimate of the fair mar-
ket price. 

(b) Notification of a proposed appeal 
to the agency head by the SBA must be 
received by the contracting officer 
within 5 working days after the SBA is 
formally notified of the contracting of-
ficer’s decision. The SBA will provide 
the agency Director for Small and Dis-
advantaged Business Utilization a copy 
of this notification of the intent to ap-
peal. The SBA must send the written 
appeal to the head of the contracting 
activity within 15 working days of 
SBA’s notification of intent to appeal 
or the contracting activity may con-
sider the appeal withdrawn. Pending 
issuance of a decision by the agency 
head, the contracting officer must sus-
pend action on the acquisition. The 
contracting officer need not suspend 
action on the acquisition if the con-
tracting officer makes a written deter-
mination that urgent and compelling 
circumstances that significantly affect 
the interests of the United States will 
not permit waiting for a decision. 

(c) If the SBA appeal is denied, the 
decision of the agency head shall speci-
fy the reasons for the denial, including 
the reasons why the selected firm was 
determined incapable of performance, 
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